15 For example, in Loving v. Virginia, 388 U.S. 1 (1967), the Court extended formal equality on the basis of race by banning the exclusion of people from marriage based on their race while also recognizing that one factor that made the challenged Virginia statute invidious was that it furthered white supremacy by only seeking to maintain the "racial integrity" of the white race. Id. at 12 n.11. The Loving opinion also rested on the "freedom to marry." See id. at 12.
16 The status of multiple-person relationships is beyond the scope of this Article.
17 For development of dominance/submission theory, see CaTharine a. maCkinnon, ToWard a feminiST Theory of The STaTe (1989) .
18 See Kirchberg v. Feenstra, 450 U.S. 455 (1981) .
19 Justice Ginsburg referred to this aspect of marriage equality during oral argument in Obergefell:
But you wouldn't be asking for this relief if the law of marriage was what it was a millennium ago. I mean, it wasn't possible. Same-sex unions would not have opted into the pattern of marriage, which was a relationship, a dominant and a subordinate relationship. Yes, it was marriage between a man and a woman, but the man decided where the couple would be domiciled; it was her obligation to follow him.
There was a change in the institution of marriage to make it egalitarian when it wasn't egalitarian. And same-sex unions wouldn't-wouldn't fit into what marriage was once.
Transcript of Oral Argument at 10-11, Obergefell v. Hodges, 135 S. Ct. 2584 (2015) (No. 14-556). Later, during the oral argument, Justice Ginsburg repeated that point, observing that the Court struck down Louisiana's "Head and Master Rule" in 1982, heralding the development of a more egalitarian marriage regime. She said: 30.2 should be treated with equal dignity and respect so that access to important societal benefits and privileges, such as adoption or contraception, are not dependent on a couple's marital status. 20 Third, individuals should be able to enter into marriage on a nondiscriminatory basis, as reflected in the Supreme Court's historic decision to overturn anti-miscegenation statutes. 21 The courts have also referred to this third aspect of marriage equality as the "freedom to marry" 22 or the "right to marry," 23 emphasizing that characteristics like the race of one's partner should not serve to exclude one from the institution. While the Obergefell decision undoubtedly furthers the third aspect of marriage equality, by allowing couples to enter the institution without regard to their sex or sexual orientation, 24 it does not sufficiently recognize and protect the first two aspects of marriage equality. Without all three aspects of marriage equality, this Article argues that individuals will not have the freedom to choose to marry. 20 See, e.g., Eisenstadt v. Baird, 405 U.S. 438 (1972) (holding that Massachusetts statute permitting married persons to obtain contraceptives to prevent pregnancy but prohibiting unmarried persons to obtain such contraceptives violated the equal protection clause of the Fourteenth Amendment).
21 See generally Loving v. Virginia, 388 U.S. 1 (1967) (holding that preventing marriages solely on the basis of one's racial classification violated the equal protection and due process clauses of the Fourteenth Amendment).
22 Loving, 388 U.S. at 12 ("The Fourteenth Amendment requires that the freedom of choice to marry not be restricted by invidious racial discriminations."). 23 Id. ("The freedom to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness by free men.") (emphasis added). 27 or have an abortion 28 also includes the freedom to choose not to get sterilized, 29 not to have a compulsory caesarean section, 30 as well as to go to term with one's pregnancy.
31
Part II relates the first aspect of marriage equality-the elimination of the subordinate treatment of women within marriage-to the Obergefell decision. Despite the elimination of coverture, this Article argues that marriages between a man and a woman 32 often continue to retain the traditional elements of a relationship between "a dominant male" and "subordinate female." 33 The Obergefell Court's idealistic assertion that marriage offers the "hope of companionship and understanding" 34 ignores the evidence that women, within marriage, are disproportionately the individuals who provide care to others while also disproportionately facing the threat of violence in their intimate lives. 35 This Article argues that the Obergefell decision is neither the result of, nor likely to lead to, improvement in the first aspect of marriage equality unless the Court recognizes the importance of women having a more genuine choice whether to enter (or leave) this institution. 36 26 See Loving, 388 U.S. at 12 (referring to the "freedom to marry, or not marry"). 32 Throughout this Article, I have not referred to individuals by virtue of their sexual orientation because I recognize that some individuals identify as bisexuals. We therefore do not know someone's sexual orientation merely by knowing the sex of the person with whom the individual is intimate. 36 The Obergefell Court recognized the lack of transformative effect of its opinion on traditional marriage 30.2
Part III relates the second aspect of marriage equality-the equal treatment of marital and nonmarital relationships-to the Obergefell decision. The Obergefell Court's emphasis on the importance of children being raised by married parents reflects the historical stigma against nonmarital parents and their children. The Court's decision might contribute to that stigma by facilitating states' refusals to allow unmarried couples to adopt children. 37 Further, the Court's emphasis on the financial benefits that are accorded marital couples, in contrast to those offered nonmarital couples, reflects the historical discrimination against nonmarital couples. The Court's opinion might facilitate the deepening of that disparity by emboldening entities to eliminate the few benefits they currently offer nonmarital couples.
38
In order to further the second aspect of marriage equality, the Court needs to question why certain rights and privileges, such as adoption and financial benefits, are limited to nonmarital couples, and avoid a simplistically idealistic portrayal of marriage under which government is allowed to reflexively limit those benefits to marital couples.
Part IV concludes by suggesting that we could better attain genuine marriage equality by insisting that the freedom to choose to marry requires the state to develop a more neutral legal stance towards the institution of marriage. Such a stance might improve the institution of marriage itself, by encouraging people to enter it for love and companionship rather than instrumental benefits, while also respecting the freedom of individuals to share love and companionship without entering the institution of marriage. By exploring sociological evidence from one country that has developed a more neutral stance towards marriage, this Article suggests that such an approach is both attainable and beneficial. The freedom to choose to marry is a possibility under conditions of genuine marriage equality.
I. From the Freedom to Marry to the Freedom to Choose to Marry
How do we can truly achieve genuine marriage equality and the freedom to choose to marry? One step forward is to build on the Obergefell Court's observation that the freedom to marry is both an equality interest and a liberty interest-one that we can genuinely choose whether to accept. Close examination of some of the liberty and equality case law underlying the Obergefell opinion can provide us with the foundation to build a genuine freedom to choose to marry.
when it noted that same-sex couples planned to "honor" their relationships rather than "denigrate" (or transform) the institution of marriage. which was discussed in the Obergefell opinion. 40 Oregon's 1922 state initiative to amend the state's Compulsory Education Act required parents to send their children to a public school, thereby precluding them from attending plaintiff's parochial school. 41 The plaintiffs argued that the statute "conflicts with the right of parents to choose schools where their children will receive appropriate mental and religious training." 42 The Supreme Court accepted this argument, finding that the "fundamental theory of liberty" prevents the "general power of the state to standardize its children by forcing them to accept instruction from public teachers only." 43 The Supreme Court affirmed the injunction against enforcement of the statute that had been entered by the lower courts. 44 As a result of this injunction, no one would be forced to send his or her child to a nonpublic school but the option of such education was retained by the Court's liberty-based decision. Thus, properly understood, Pierce protected the freedom of parents to choose a private or public school for their children's education.
B. Griswold v. Connecticut: The Freedom to Choose Contraceptives
In overturning a state statute that precluded married couples from using contraceptives, the Supreme Court built on the Pierce decision in 1965 in Griswold v. Connecticut. 45 The Griswold Court described Pierce as standing for the proposition that "the right to educate one's children as one chooses is made applicable to the State by the force of the First Unfortunately, the Court did not explain how the law achieved this "maximum destructive impact" but one might surmise that the Court believed the law impinged on a married couple's decisions whether or not to seek to have children and whether or not to engage in nonprocreative sexual intercourse. The Court's decision protected the right to choose not to procreate as well as the right to retain the ability to procreate. 48 The Obergefell Court cited Griswold for the proposition that the Constitution protects "certain personal choices central to individual dignity and autonomy," 49 recognizing the foundational element of "choice" in that decision.
C. Loving v. Virginia: The Freedom to Choose to Marry
Then, in 1967, the landmark decision in Loving v. Virginia 50 invalidated antimiscegenation laws and recognized the "freedom of choice to marry." This case received considerable attention from the Obergefell Court as the basis of the freedom to marry.
51
The story underlying this case reflects the limited choices available to a mixed-race couple. Mildred and Richard Loving were married in Washington, D.C. on June 2, 1958, but their families were from Central Point, Virginia.
52 After getting married in D.C., they returned to Virginia to live with Mildred's parents where, five weeks later, they were arrested by the county sheriff and two deputies for violating Virginia's Racial Purity Law.
53
They got married in D.C. because Richard, who was white, realized that Virginia law would 53 See Pratt, supra note 52, at 236. 30.2 not allow the couple to marry in Virginia due to the fact that Mildred was part-Cherokee and part-black. 54 Virginia law also precluded them from residing in Virginia after they married. The state law "stipulated that all marriages between a white person and a colored person shall be absolutely void without any decree of divorce or other legal process, and it prohibited interracial couples from circumventing the law by having their marriages validated elsewhere and later return to Virginia." 55 The penalty, as they soon learned, when they were arrested by three law enforcement officers early one morning in Virginia, 56 was a year in jail if they ever returned to Virginia. They only avoided that penalty by agreeing to move to Washington, D.C., pay a court fine, and not "return together or at the same time for a period of twenty-five years."
57
In convicting them of violating the state Racial Purity statute, the state court judge made clear his animosity to their relationship and marriage: "Almighty God created the races white, black, yellow, malay and red, and he placed them on separate continents. And but for the interference with his arrangement there would be no cause for such marriages. The fact that he separated the races shows that he did not intend for the races to mix." Their case parallels Obergefell 60 in that Virginia's marriage law precluded recognition of mixed-race marriages irrespective of whether the couple married out of state and returned to Virginia, or sought to get married in Virginia. While the modern bans against same-sex marriages did not create criminal penalties for same-sex couples who sought to marry, they achieved the parallel result of failing to recognize the validity of marriages even if they had been performed out of state. 61 The plaintiffs in Lawrence faced criminal penalties for engaging in sexual activity. The plaintiffs in Loving faced criminal penalties for getting married.
But the parallel between Loving and Lawrence also breaks down when one considers the tapestry of laws criminalizing sexual activity between mixed-race couples. Whereas sodomy laws typically targeted all sexual activities between two people of the same sex, 62 laws criminalizing mixed-race sexual activity were often more selective. Referring to the lawfulness of white men having sex with black female slaves, one commentator noted: "After all, it was cheaper to breed slaves than to import them."
63 The criminal law statutes prohibiting fornication and adultery were typically only enforced to prevent mixed-race sexual activity when the woman was white.
64 "[S]exual exploitation of black women was maintained and promoted by the system of segregation, including prohibitions against interracial marriage." 65 A white man could have free rein over a black woman's sexuality but not be expected to marry her. In fact, the anti-miscegenation laws precluded him from marrying her.
Thus, in context, what did the Loving Court mean when it referred to the "freedom to choose to marry"? The Loving Court says: "The Fourteenth Amendment requires that the freedom of choice to marry not be restricted by invidious racial discriminations. Under our Constitution, the freedom to marry or not marry, a person of another race resides with the individual and cannot be infringed by the State." 66 The Court is referring to the choice of the race of one's partner rather than the choice of whether to get married. The state of Virginia had not sought to prevent a white man from having sexual relations with a black woman, but it did not want him to marry her.
Hence, Loving contains the "freedom to choose" formulation proposed by this Article but does not do so in a context that emphasizes that two people might choose not to marry but still want the full respect and recognition offered to marital relationships. In the race context, that would have been an odd formulation because one might argue that black women could only hope for societal respect if their white partner was willing to marry them. An unmarried relationship between a black woman and white man was nothing new or remarkable; it was the expected relationship. It would have been no victory for the racial civil rights movement for the Loving Court to emphasize the freedom of a white man not to marry a black, female, sexual partner. The choice that was absent was only in one direction-the desire of a white man and black woman to marry each other.
Loving, therefore, plants the seeds of "choice" in thinking about marriage but does not contemplate that choice as including the freedom not to marry. Further development of the concept of liberty is needed for the Court to also develop the freedom to refrain from a decision to marry. 68 By making abortion illegal, the plaintiff argued that the state of Texas had "improperly invade[d] a right, said to be possessed by the pregnant woman, to choose to terminate her pregnancy." 69 The Supreme Court largely accepted that argument, finding that the right of privacy, as based on the concept of liberty found in the Fourteenth Amendment, "is broad enough to encompass a woman's decision whether or not to terminate her pregnancy." 70 While the Court would certainly recognize the desire of many women to choose to give birth, it also recognized "the distress, for all concerned, associated with the unwanted child, and there is the problem of bringing a child into a family already unable, psychologically and otherwise, to care for it." 71 Thus, the Court's decision is understood to protect the freedom to choose to terminate one's pregnancy. 73 In reaffirming this liberty interest, the plurality opinion, which was joined by Justice Kennedy (the author of Obergefell) was careful to recognize the reasonable bases upon which people might make different choices regarding the abortion decision:
One view is based on such reverence for the wonder of creation that any pregnancy ought to be welcomed and carried to full term no matter how difficult it will be to provide for the child and ensure its well-being. Another is that the inability to provide for the nurture and care of the infant is a cruelty to the child and an anguish to the parent.
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In recognizing a woman's freedom to choose to terminate her pregnancy, the Court, however, did not insist that the state take a position of complete neutrality with respect to the woman's decision. "Though the woman has a right to choose to terminate or continue her pregnancy before viability, it does not at all follow that the State is prohibited from taking steps to ensure that this choice is thoughtful and informed." 75 The Court selected the amorphous "undue burden" 76 standard to determine if a state regulation interfered with the woman's constitutional freedom to choose to terminate or continue her pregnancy 72 While not discussing Roe as a basis for its interpretation of the Constitution, the dissent cites Justice Ginsburg's article on Roe to support its argument that "heavy-handed judicial intervention" is inappropriate. 76 Id. at 876. 30.2 before viability. Thus, Casey protected a woman's freedom to choose whether or not to terminate her pregnancy while also allowing a state, if it desired, to enact regulations that would impose some restrictions on a woman's ability to procure an abortion. Whether those restrictions were "undue" was determined by assessing whether the "state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus." 77 In Casey, the Court upheld certain restrictions and overturned others, based on the application of the undue burden standard, making it clear that the state did not have to take a perfectly neutral stance with respect to the woman's abortion decision. Because the Court recognized the right of the state to impose some restrictions on the abortion decision, it would be wrong to describe the Court's opinion as "pro-abortion." Instead, it was "pro-choice."
As the Court turned to the application of this line of cases to the rights of gay men and lesbians to engage in sexual intimacy, and, ultimately, to choose to get married, the Court never repeated this "undue burden" legal standard (or even cited Casey). It therefore leaves open the question whether the undue burden standard is unique to the abortion arena. In other areas in which the Court has found a "liberty" interest, is the state allowed to try to interfere with the individual's exercise of that liberty interest by expressing a policy preference for the individual choosing, or not choosing, to exercise that liberty interest? Is abortion different because of the state's recognized interest in protecting potential life? As discussed below, in Parts I (F)-(H), the answer to that question should be "yes," because the freedom to choose to express sexual intimacy and the freedom to choose to marry pose few strong countervailing state interests that justify the state tipping its hand in a particular direction.
F. Lawrence v. Texas: The Freedom to Choose Sexual Intimacy
After hinting in 1996 in Romer v. Evans that the Court was prepared to broadly protect gay men and lesbians from state regulations that seem "inexplicable by anything but animus toward the class it affects," 78 the Court in Lawrence v. Texas, 79 in an opinion authored by Justice Kennedy, overturned a Texas sodomy statute that was only enforced against same-sex participants. As it has in many of its gay rights decisions, the Court connected equal protection and liberty principles: "Equality of treatment and the due process right to demand respect for conduct protected by the substantive guarantee of liberty are linked 77 Id. at 877.
78 Romer v. Evans, 517 U.S. 620, 632 (1996). 30.2 in important respects, and a decision on the latter point advances both interests." 80 The Lawrence decision was an important basis of the Court's decision in Obergefell.
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Unlike the Casey decision, Lawrence fails to identify the legal rule that governs its decision. May the state limit individuals' liberty interests in private sexual intimacy in any way? What kinds of arguments, if any, can be used to limit the freedom of couples to engage in sexual intimacy?
There are two passages in Lawrence that hint at the answer to that question but do not resolve it. First, the Court tells us what the case does not involve, suggesting that a state might regulate an individual's liberty interest in sexual intimacy if one of these factors were involved:
The present case does not involve minors. It does not involve persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused. It does not involve public conduct or prostitution. It does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter. 82 One could interpret that passage to mean that a state might restrict (or even ban) sexual relations with minors, nonconsensual sexual relations, public sexual expression, prostitution, or legal recognition of same-sex relationships. Yet, the Lawrence decision does not make clear how significantly that restriction might be imposed. Can a state, for example, criminalize all sexual conduct involving individuals under the age of eighteen? Without a legal framework, it is impossible to resolve that question. But the post-Lawrence case law also makes it clear that the Court did not mean that states might restrict or ban everything on that list. We now know that a state must recognize marriage between two individuals of the same sex. With hindsight, therefore, that passage tells us very little about the Court's framework. It may simply tell us what the case is not about-leaving to another day the resolution of cases fitting those fact patterns. 82 Lawrence, 539 U.S. at 578. 30.2 without intervention of the government."
83 Citing Casey, the Court then says: "It is a promise of the Constitution that there is a realm of personal liberty which the government may not enter."
84 Presumably, so long as they have consent and have not engaged in coercion or injury, adults get to decide on the parameters of their sexual intimacy. Building on the abortion case law, individuals have the freedom to choose with whom and how to engage in sexual intimacy. It is unthinkable that the state would insist that two people engage in intimate sexual behavior, just as it is impermissible for a state to criminalize "two adults who, with full and mutual consent from each other, engaged in sexual practices common to a homosexual lifestyle." 85 One might say that Lawrence protects the freedom to choose to be celibate as fully as it protects the freedom to choose to be sexually intimate.
G. United States v. Windsor: The Right to the Exclusive Benefits of Marriage
Justice Kennedy's opinion for the Court in United States v. Windsor, 86 which invalidated Section 3 of the Defense of Marriage Act (DOMA), was a huge victory for the third aspect of marriage equality. It made it possible for married, same-sex couples to access the full set of benefits accorded to marital couples by the federal government. Windsor is cited extensively in Obergefell.
87 Nonetheless, the Windsor Court's reflexive assumption that the state should be able to limit valuable tax benefits to marital couples fails to sufficiently further the freedom to choose to get married. Although Edith Windsor and Thea Spyer held a commitment ceremony decades ago, during which they exchanged a circular diamond brooch and made a long-term commitment to each other, Windsor's constitutional entitlement to the tax benefits of a long-term relationship was contingent on their legally-recognized marital status. 88 The Court held that she was entitled to obtain a tax refund for the $363,053 she had paid in federal estate taxes, because she and Spyer were legally married in Canada in 2007, not because they had a commitment ceremony many decades earlier. While furthering the third aspect of marriage equality, the Windsor decision undermined the second aspect of marriage equality-the equal treatment of marital and nonmarital couples. Spyer and Windsor were fortunate to have the resources to travel to Canada to get married, at a time when New York was not granting same-sex marriages. After New York recognized their marriage, Windsor was also able to attain the services of a lawyer to ask for a refund of the estate taxes she had paid to the federal government. But for the trip to Canada, she would not have been allowed to ask that her relationship be treated with the "dignity" 90 of heterosexual marriages. In other words, no one asked why a relationship is only entitled to a $363,053 tax benefit if the two members of that relationship are married. States and the federal government are unquestionably allowed to "give this class of persons . . . a dignity and status of immense import."
91 But should these benefits be limited to those who are legally married? Because Spyer and Windsor were legally married, this issue did not directly arise in Windsor.
Under the third aspect of marriage equality, the Court's decision in Windsor is correct. If opposite-sex couples are allowed to get married and receive a massive tax benefit, then same-sex couples should have the same opportunity. But if the freedom to marry is truly a liberty interest, grounded in the freedom to choose, then similarly situated, unmarried partners should also be able to request such a tax benefit-or adopt and raise a child with the same ease as married partners-under the second aspect of marriage equality. By limiting that benefit to those who are married, the state is placing a heavy hand on the scale in favor of marriage. It is being far from neutral. Recognition of the second aspect of marriage equality would, at least, give litigants who represent unmarried couples the opportunity to ask the state to justify this stark difference in treatment between marital and nonmarital couples.
A response to this observation is that the abortion case law allows the state to take a non-neutral stance towards abortion. The state is allowed to regulate abortion to further interests such as the protection of fetal life so long as its regulation does not pose an undue burden on the woman seeking an abortion. The Court's case law on what constitutes an undue burden is murky but, at least, we have a legal standard. And, in the abortion area, we have a clearly articulated state interest-the protection of potential life.
In the marriage context, however, there has been no clear articulation of why the state needs to take a pro-marriage stance. One might argue that married people have higher 90 Id. at 2692.
91 Id. 30.2 rates of happiness, but that happiness could be, in part, due to the benefits that society accords to those who are married. One might argue that it is better for children to be "legitimated" by having married parents but that argument merely allows one form of prejudice (illegitimacy) to support another form of prejudice (unmarried status). One might argue that married couples tend to have longer and more stable relationships than unmarried couples. Even if that is true (and those married relationships are healthy ones that should be maintained), that does not answer the question of why the government needs to financially support those relationships. People could still have religious marriages or private nonreligious commitment ceremonies, even if the state did not recognize marriage. Those ceremonies might "cement" relationships in a way that would be supportive of their long-term nature.
Equally importantly, we should remember that not all relationships that may be recognized through state-sanctioned marriage should endure. Marriage does not shield women from abuse and violence. 92 Marriage may also make it harder for women to leave abusive relationships. As will be discussed in Part II, women tend to sacrifice some of their wage-earning power during marriage, especially if they have children. 93 Their financial precariousness can make it difficult for them to leave abusive relationships, let alone ones that are merely unpleasant. It was not until fairly recent times that a woman could allege that she was raped while married.
94 "Marital rape" was considered an oxymoron. Although we have removed the legal barrier from claiming marital rape or seeking divorce, we have not removed all the social barriers. By allowing the state to financially privilege marriage, we may make it harder for women and men to "choose" to leave their marriage or not enter it in the first place.
The determination that Section 3 of DOMA was unconstitutional was grounded in "the liberty protected by the Fifth Amendment's Due Process Clause [which] contains within it the prohibition against denying to any person the equal protection of the laws."
95 DOMA was found to be unconstitutional because it has the "purpose and effect to disparage and to injure those whom the State, by its marriage laws, sought to protect in personhood and dignity." 96 The federal government could offer "no legitimate purpose" to justify that injury. 97 The Court, however, did not consider whether Edith Windsor would have had a comparable injury had she and Spyer not traveled to Canada to have their relationship legally recognized. Their private ceremony in front of their friends, with an exchange of jewelry, would have still rendered their relationship invisible in the eyes of the state. The Court does not ask what "legitimate purpose" is served by treating couples so differently depending on whether they register their ceremony with the state as a marriage. To develop the freedom of choice to marry, that question should be raised in future cases.
H. Obergefell v. Hodges: Towards the Freedom to Choose to Marry
While most legal observers predicted that the Windsor decision would lead to the invalidation of all state bans on same-sex marriage, the Obergefell Court still had the responsibility to explain its rationale for that conclusion. A close examination of the justification offered by the Obergefell Court for that extension shows how a freedom to choose to marry can be found in that justification even if the freedom to choose is not emphasized by the Court's decision.
The Obergefell Court mentions four principles that support extending state-recognized marriage to same-sex couples. This Part suggests how the Court's four principles could be refined and developed to support the freedom to choose to marry.
"The right to personal choice regarding marriage is inherent in
the concept of individual autonomy."
98
The Court's articulation of this principle explicitly emphasizes the concept of "choice" yet the Court does not seem to understand what "choice" would truly mean in the marital context. It does not distinguish between a person deciding to get married in a private or religious setting and the state deciding to accord benefits to those who choose to marry. When the Court refers to the "personal choice regarding marriage," it seems to be referring to the personal choice to enter a state-sanctioned institution of marriage. In the second half of the sentence articulating this first principle, the Court connects this "right to personal choice" to "individual autonomy." Because the "personal choice regarding marriage" is the personal choice to enter state-sanctioned marriage, the Court is directly connecting state recognition of marriage to individual autonomy. An emphasis on individual autonomy, in fact, could lead to a very different conclusion. "Autonomy" evokes a libertarian perspective-that one should make a decision alone without state interference. The concept of individual autonomy, as applied to marriage, could mean that the state should take an entirely neutral stance with respect to marriage-neither forbidding people from privately entering this institution nor according any legal benefits to those who do. It seems incongruous to say that the concept of individual autonomy requires the state to recognize the marital relationship.
The Court's discussion of this principle emphasizes the concept of "choice"
101 without investigating what it means to have a genuine "choice." The Court says:
"Like choices concerning contraception, family relationships, procreation, and childrearing, all of which are protected by the Constitution, decisions concerning marriage are among the most intimate that an individual can make." "There is a dignity in the bond between two men or two women who seek to marry and in their autonomy to make such profound choices."
104
In this last passage, in particular, the Court thinks of "choice" as only moving in one direction-to make the decision to marry. Its view is colored by the expectation that marriage constitutes the highest form of personal expression. "The nature of marriage is that, through its enduring bond, two persons together can find other freedoms, such as expression, intimacy, and spirituality. This is true for all persons, whatever their sexual orientation." 105 In that passage, the Court says "can" rather than "shall" but, nonetheless, seems to favor marriage over other kinds of personal relationships.
Even though the Court may favor marriage over other forms of relationships, it ties the benefits of marriage to "expression, intimacy, and spirituality" rather than to state-rendered benefits such as tax exemptions and the like. Thus, one could read the Court as saying that couples must be allowed to enter this state-recognized institution if they feel it will further their expression, intimacy, or spirituality. But, of course, entering the institution for those highly personal reasons does not require the state to recognize the institution legally. Those observations could lead one to conclude that the state should not be allowed to ban private expressions of commitment through marriage but does not necessarily mean the state needs to privilege marital relationships over other kinds of relationships.
"The right to marry is fundamental because it supports a
two-person union unlike any other in its importance to the committed individuals."
106
As with the first principle, the Court talks about the "right to marry" without considering why the state is allowed to privilege those who choose to marry. Drawing on its decision in Lawrence, the Court talks about the importance of individuals being able to enter into intimate conduct with another person as "one element in a personal bond that is more enduring." 107 The Court then takes the step to say that couples do not gain freedom by merely having the state no longer criminalize their intimate conduct. The Court posits that 104 Id. 107 135 S. Ct. at 2600. 30.2 such couples, if not allowed to marry, would still be "outcast(s)."
108 "Outlaw to outcast may be a step forward, but it does not achieve the full promise of liberty."
109
The problem with this line of argument is that it is circular. The "support" is "unlike any other," in part, because the state chooses to offer substantial support to those who enter state-sanctioned marriage. The circularity of this argument is not apparent from the Court's opinion, because the Court does not reference state-sanctioned support in this part of its opinion. Instead, the Court speaks about the personal benefits that an individual might attain by being in a long-term, committed relationship. Without citation, the Court says: "Marriage responds to the universal fear that a lonely person might call out only to find no one there. It offers the hope of companionship and understanding and assurance that while both still live there will be someone to care for the other."
110 In those two sentences, one could substitute "long-term relationship" for "marriage" and draw the same conclusion.
The larger difficulty implicit in the Court's discussion is that many people in society consider same-sex partners to be "outcasts" irrespective of whether those relationships are recognized by the state as marriages. Harkening back to Plessy v. Ferguson, 111 one could observe that the state's failure to recognize those relationships as marriages had a reinforcing effect on the thoughts or minds of the public. Before Obergefell, one could argue that we had state-sanctioned segregation-same-sex couples had to sit in the segregated railroad car of domestic partnership reinforcing prejudices against their relationships. Thus, Obergefell is the Brown v. Board of Education 112 of the LGBT community because it refused to allow the state to maintain this mandated segregation.
But, on close examination, the analogy falters. The concept of "marriage equality" is premised on the notion that one should be able to choose whether to get married. Similarly, in the education context, we say that parents may choose the education that their child receives, so long as parents make choices that are consistent with the child's constitutional right to receive an education.
113 Those who choose private or parochial education for their 108 Id. Parents who make such choices are thought to be exercising their freedom to choose their children's education. In fact, the freedom of parents to choose their children's education is part of the liberty case law that supports Obergefell.
115
Nonetheless, the Court is probably correct that those who choose to live in nonmarital relationships-be they opposite-sex or same-sex relationships-are likely stigmatized by society and treated adversely. In the Court's words, they have not received the "dignity" 116 accorded to others who enter marriage. The Court's solution to this lack of dignity problem is to allow same-sex couples to enter marriage rather than to ask what is the source of the "outcast" nature of nonmarital couples. The Court only refers to same-sex couples facing that outcast status but, surely, unmarried opposite-sex couples can also face such outcast status. That is why we have expressions like "living in sin." Based on the Supreme Court's decision in Lawrence, Virginia's statute banning fornication was found unconstitutional in 2005 117 in a case involving sexual relations between a man and woman. The persistence of the Virginia fornication statute (until it was struck down as unconstitutional) suggests that the outcast status of nonmarital couples continues. The fact that opposite-sex couples have long had the freedom to marry does not seem to have ended the outcast status of those who choose not to marry. In fact, one might argue that their outcast status is heightened by the increased availability of marriage.
One might therefore ask: how does one truly go from outcast to the achievement of full liberty? If opposite-sex couples are allowed to enter the state-sanctioned regime of marriage then it seems logical to allow same-sex couples to have the same opportunity. But to accord all partners the opportunity to choose how to create an enduring bond that is most appropriate for them, without facing an outcast status, then one must think about the meaning that is attached to the state-sanctioned relationship. In tipping the scales heavily in the favor of state-sanctioned marriage by according huge financial benefits to middle-class couples, the state may be contributing to this outcast status.
"[T]he right to marry . . . safeguards children and families
and thus draws meaning from related rights of childrearing, procreation, and education."
118
The Court's articulation of this third principle reflects how the Court's holding in Obergefell may harm some of the people it claims to want to assist, because, again, it cannot contemplate that some couples may want to choose to stay unmarried. This third principle purports to assist the children born to or adopted by nonmarital couples. The Court says: "Without the recognition, stability, and predictability marriage offers, their children suffer the stigma of knowing their families are somehow lesser."
119 They suffer this stigma even though the Court recognized that there is powerful evidence that "gays and lesbians can create loving, supportive families." 120 The Court tries to solve the stigma against "illegitimacy" by allowing the unmarried parents to get married. While all couples should certainly have the choice to get married, it seems troubling that one factor a couple must consider in making this choice is whether their children will be stigmatized because of the parents' nonmarital status. One must wonder if the stigma against nonmarital parents and their children 121 will increase as a new group is allowed to enter the institution of marriage, because couples can no longer offer as an excuse that the state would not permit them to marry.
The Court does not even mention the heightened status of "illegitimate" children under the Fourteenth Amendment's equal protection clause when it discusses this stigma.
122 The only counter-argument it contemplates is the concern that we should not insist that all married couples procreate. "In light of precedent protecting the right of a married couple not to procreate, it cannot be said the Court or the States have conditioned the right to marry 118 Obergefell, 135 S. Ct. at 2600. 122 See Levy v. Louisiana, 391 U.S. 68 (1968) (holding that denying illegitimate children the right to recover for the wrongful death of their mother constituted discrimination against them). on the capacity or commitment to procreate." 123 In other words, the Court was careful to note that the right to procreate also includes the right not to procreate. But it is not careful to consider that the freedom to marry should include the freedom not to marry, especially if we want to protect the well-being of children born or raised by nonmarital couples.
"[M]arriage is a keystone of our social order."

124
The articulation of this principle reflects the revered status that the Court applies to marriage. Under this principle, same-sex couples should have the opportunity to receive a long list of state-conferred benefits because we have always permitted the state to give marriage a privileged status in society. The court then compiles the long list of benefits at the state and federal level 125 with the glowing conclusion: "The States have contributed to the fundamental character of the marriage right by placing that institution at the center of so many facets of the legal and social order."
126 Because states and the federal government have created a privileged status for marital couples, then same-sex couples must be allowed to enter that privileged arena.
The Court lists the material benefits of marriage alongside the more personal or spiritual aspects of marriage. It does not distinguish between the two, although the state has more impact on the material benefits than the personal or spiritual benefits. After the long list of material benefits, the Court says: "Same-sex couples, too, may aspire to the transcendent purposes of marriage and seek fulfillment in its highest meaning."
127 One could argue, however, that the state-sanctioned material benefits of marriage actually demean the institution itself by causing people to enter marriage for material benefits rather than to express their love for each other. The government, itself, is actually aware of this problem. Thus, we have statutes against "marriage fraud" when a United States citizen marries a foreign national for the sole purpose of assisting a foreign national gain 123 Obergefell, 135 S. Ct. at 2601.
Id.
125 "These aspects of marital status include: taxation; inheritance and property rights; rules of intestate succession; spousal privilege in the law of evidence; hospital access; medical decision-making authority; adoption rights; the rights and benefits of survivors; birth and death certificates; professional ethics rules; campaign finance restrictions; workers' compensation benefits; health insurance; and child custody, support, and visitation rules . . . . Valid marriage under state law is also a significant status for over a thousand provisions of federal law." Id. 128 Because of the significant material benefits connected to marriage, the government can sometimes find itself having to determine if a marriage is genuine or purely instrumental. One might say that the government, itself, has demeaned the institution of marriage by connecting it to so many material benefits.
Long-term, stable relationships may be the keystone of our social order when the couples maintain those relationships out of personal satisfaction and happiness, and when they, sometimes, also choose to raise children together as part of that long-term commitment. The "social order" created by marriage, however, is not entirely beneficial, especially to some women who find themselves confined in traditional roles with few financial resources to leave those marriages. A more balanced examination of the meaning of state-sanctioned marriage in our society might help the Court to better understand its role in safeguarding the freedom to choose to marry.
Thus, the Obergefell decision and its underlying precedents have fodder to develop a right to choose to marry. Emphasis on the right to choose marriage could, in turn, help develop the first and second aspects of marriage equality: (1) the equal treatment of women and men within marriage and (2) the equal treatment of marital and nonmarital couples. The next two Parts of this Article will discuss the continued existence of these two kinds of inequalities and suggest how a broader reading of Obergefell could help attain these aspects of equality.
II. First Aspect of Marriage Equality: The Equal Treatment of Women and Men Within Marriage
A. Coverture: Historical Roots
The first aspect of marriage equality is the equal treatment of women and men within marriage through the elimination of the subordination of women to men within marriage. As reflected in Justice Ginsburg's statement from the bench during oral argument, the conventional story is that we have largely ended the subordination of women to men within marriage by eliminating coverture. 129 Coverture is a property-law concept that allowed a man to take control of a woman's property upon marriage. It symbolized the independence 30.2 that women lost upon entering the institution of marriage, if they had access to property.
130
Under coverture, children were considered to be their fathers' assets; women could not seek custody of their children upon divorce.
131
Coverture was based on a gendered notion of women's subservient role to men in the household. "Under coverture, when a woman married, she surrendered her legal identity which was subsumed into her husband."
132 Coverture was symbolic of a man's control over a woman's body or "liberty" as well as her property. Nonetheless, the elimination of coverture did not cause male domination over women to end. Two historical examples can be helpful in understanding the consequences of the elimination of coverture for married women. The first story describes a woman who was married under coverture; the second story describes a woman who was married shortly after coverture ended.
In 1858, the fifty-three year old Sarah Banks Sherwood married financially-challenged Jessup Sherwood.
133 When her husband started siphoning off her personal assets, she sought to require her husband to post a bond of the value of her estate, so that he could not drain all her assets. 134 Rather than accede to this demand, he allegedly "knocked her The husband has power and dominion of the wife, as he is responsible for her actions; he may control, restrain, and regulate her conduct, and keep her by force within the bounds of duty, and under due subordination and subjection. When the wife makes an undue use of her liberty, by squandering the estate of her husband, or going into lewd company, the husband may lay her under a restraint to preserve his honor and estate--but if he restrain her of her liberty unreasonably, or imprison her, she may have relief by habeas corpus.
Id. at 384-85.
133 Id. at 381.
134 Id. at 393. 30.2 down on her bed," "appeared very angry," and perpetuated various abuses about which she "[did not] wish to say any more." 135 Her legal action was unsuccessful, and she was jailed for contempt and ordered to turn over her personal property to her husband. 136 Mrs. Sherwood's only legal recourse to avoid this depletion of her financial resources was the divorce court. Through the happenstance of intervention from P.T. Barnum, she was able to persuade the General Assembly to approve her petition for dissolution of her marriage.
137
The publicity from Mrs. Sherwood's situation may have led to elimination of coverture in Connecticut in 1877. 138 Thus, when Mrs. Mathewson, in 1906, found herself subject to coercive financial practices by her husband in Connecticut, which left her too destitute to take care of basic household needs, she was able to sue her husband "to pay her upon her demand a certain sum of money" 139 for her basic household needs. In a sympathetic decision, the Connecticut court explained that women no longer had to lose their legal identity or ability to own property upon marriage. 140 Thus, in contrast to Mrs. Sherwood, Mrs. Mathewson was able to secure funds from Mr. Mathewson during the course of her marriage due, in part, to the elimination of coverture.
But these stories also reflect that the elimination of coverture did not bring equality to marriage. A woman, like Mrs. Mathewson, who has to go to court to get basic funds for subsistence from her husband is unlikely to be living in a household in which she is being treated with dignity and respect on a daily basis. The need for the lawsuit is a reflection of the male domination within her marriage and the limited options she had available to 135 [B]y the law as now generally established, she does not by force of the marriage lose her legal identity, nor the capacity of owning property, and does not lose the civil rights incident to this capacity. This change in status . . . has been accomplished by a single radical act of legislation, directly reversing the former primary and controlling change in legal status, affected by force of the marriage, and such radical change more clearly involves a consequent change in the civil rights purely incidental to the status.
Id. 30.2
attain the most basic economic security. As we will see in Part II.B, Mrs. Mathewson's situation is, unfortunately, not one that we can assign to the history books as anachronistic because married women sometimes continue to find themselves in desperate situations that replicate the conditions of domination and subordination within coverture.
B. Coverture: Modern Vestiges
When the Obergefell Court mentions the abandonment of coverture, it asserts that this abandonment "worked deep transformations in [marriage's] structure, affecting aspects of marriage long viewed by many as essential . . . . These new insights have strengthened, not weakened, the institution of marriage."
141 While it is true that the elimination of coverture was an important step towards women's gender-based equality, the Obergefell Court is stuck in a highly romanticized view of marriage in which both partners to the marriage are able to cure their fears of loneliness 142 and "hope [for] companionship and understanding" 143 through this historic institution. This image is in stark contrast to the evidence that married women disproportionately bear the burden of caring for others, such as children, ill spouses, and elderly parents. 144 It is also in stark contrast to the fear of rape, battery, and even death, which women must disproportionately fear in any intimate relationship, including a marital relationship.
145 While the Obergefell decision may spur a marriage boom, as same-sex couples enter the institution, it is unlikely to be transformative to the women who are still living in a traditional marriage. 146 Professor Karst has noted: "As rape and unwanted pregnancy dramatically illustrate, however, coerced intimate associations are the most repugnant of all forms of compulsory association." Karst, supra note 67, 30.2
It is not clear what the Court means when it says that the elimination of coverture "strengthened" the institution of marriage. A smaller percentage of American adults are married today than when the United States Census Bureau first started collecting data on marriage rates in 1920. 147 What is "stronger" about the institution of marriage that has caused fewer people to select it? Although it is impossible to prove causation, one might argue that women are less likely to pursue marriage than in the past because they, on average, have greater economic security as the wage gap between women and men has shrunk somewhat.
148 Interestingly, the marriage rate peaked in 1960 at 72.2%, shortly before the passage of the Equal Pay Act in 1963 and has shrunk to 50.3% in 2013 as the wage gap between men and women has begun to shrink. 149 One might therefore argue that greater equality for women in society has, in fact, diminished the attractiveness of the institution of marriage, in that women now feel less compelled to enter marriage to attain greater economic security than in the past. Marriage, itself, however, may not necessarily be a more equitable institution for women even if women have gained more equality in society at large. Some women may have realized that they can better attain economic security, despite the elimination of coverture, without pursuing marriage.
150
While coverture has ended as a legal matter, modern vestiges of coverture can be seen in the social traditions that endure despite its elimination. 151 Women still typically relinquish at 638. The freedom to choose to marry must therefore strongly protect the right of an individual to leave a marriage, especially when it is abusive. 30.2 basic aspects of their human identity like their last name 152 and the last names of their children 153 upon entering the institution of marriage. 154 These modern social conventions are the vestiges of the historical legal rules under coverture that mandated inequality. Although the law of child custody has changed to reflect the "best interest of the child" standard, 155 the social convention of giving the child the name of the father is a reflection of the historical principle that the child is the father's property. Further, women who are married and engaged in paid work outside the home continue to perform an extra three weeks of work at home per year as compared to their married male partners after the birth of a child.
156 "Parenthood remains an important barrier to a complete gender revolution."
157
The division of labor within the home continues to be gender-based and unequal.
Writing in 2014, Professor Dana Harrington Conner has argued that "economic instability is a link that binds a woman to her abuser."
158 Women, who are disproportionately killed 158 Conner, supra note 2, at 340. 30.2 or battered by their husbands, 159 have been deprived of the "profound hopes and aspirations" within marriage. 160 Because marriage depresses women's labor force participation, it makes women more vulnerable to abusive situations that they cannot afford to leave.
161
"Marriage is the batterer's gateway to establishing power over the family finances and property."
162 Although coverture has formally ended, women's lack of economic resources to live independently from their husband is still a powerful force of inequality in women's lives. Women's economic precariousness may cause them to be willing to marry men to gain access to more financial resources and, once married, make it harder for them to leave those marriages, even if they are experiencing conditions of profound inequality. Further, as Professor Connor has observed, 163 these women's decisions, which are often socially pressured, to leave the paid workforce or accept reduced hours within the paid workforce after marriage, often leave them in precarious financial situations. If women had a more genuine choice to decide whether to marry, they might be able to avoid some of these financial detriments.
When the Obergefell Court said that "the right to personal choice regarding marriage is inherent in the concept of individual autonomy,"
164 it lost sight of the fact that women do not always have equal access to that individual autonomy within marriage. In Planned Parenthood v. Casey, 165 in an opinion joined by Justice Kennedy (who also authored Obergefell), the Supreme Court recognized that married women sometimes face both physical violence and psychological abuse. "Physical violence is only the most visible form of abuse. Psychological abuse, particularly forced social and economic isolation of women, is also common." 166 Rather than place marriage on a pedestal, the Casey Court safeguarded women's freedom to choose to terminate a pregnancy by overturning the 167 While courts cannot be expected to be responsible for the elimination of gender-based inequality within marriage, they can seek to ensure that marriage is not placed on a legal and societal pedestal in a way that makes it difficult for women to not enter or choose to leave that institution. The Obergefell Court's romantic description of marriage is unnecessarily insensitive to the persistence of those gender-based norms and ignores foundational legal precedent that can unmask that romanticism.
168
III. Second Aspect of Marriage Equality: Equal Treatment of Marital and Nonmarital Couples
The second aspect of marriage equality is the equal treatment of marital and nonmarital couples. This claim to equality may be especially controversial because existing statutes that proscribe "marital discrimination" have often not been interpreted to "forbid[] any preference for marital status."
169 As Professor Courtney Joslin has argued, protection against marital status discrimination is of the utmost importance because marital status discrimination disproportionately affects nonwhite and lower-income households, which have a lower rate of marriage than other groups.
170
Two pieces of evidence demonstrate the dramatic persistence of this aspect of marriage inequality: (1) the adverse treatment of the children of nonmarital couples as compared to the children of marital couples, and (2) the adverse financial treatment of nonmarital couples as compared to marital couples. The Obergefell Court was made aware of the continuing persistence of these forms of inequality but failed to take concrete steps to redress them. 30.2
A. Nonmarital Couples and Their Children
In 1968, the U.S. Supreme Court declared in Levy v. Louisiana 171 that it was unconstitutional for the state of Louisiana to treat the children of an unmarried woman less favorably than the children of a married woman in a wrongful death suit brought by her children. "Legitimacy or illegitimacy of birth has no relation to the nature of the wrong allegedly inflicted on the mother. These children, though illegitimate, were dependent on her; she cared for them and nurtured them; they were indeed hers in the biological and in the spiritual sense; in her death they suffered wrong in the sense that any dependent would." 172 The remedy for this discriminatory state statute was to allow the "illegitimate" children to recover damages. Since Levy, the courts have rendered a number of decisions to protect the rights of children born to unmarried parents, and many states have amended their laws to strengthen the inheritance rights of the children of unmarried parents.
173
Despite Levy and its progeny, children raised by unmarried, same-sex couples have often faced a lack of legal protection due to the unmarried status of their parents. 174 In many states, unmarried couples cannot both be the legally recognized parents of their children, when neither is the biological parent, 175 thereby depriving those children of valuable legal protection. The effect of these rules has been to preclude same-sex couples from jointly adopting children when the state forbade same-sex couples from marrying. Two different law reform strategies were available to solve this problem: (1) one could seek to change the state laws that require two adults to be married to each other in order to become the adoptive parents of the children they raise together, or (2) one could seek to change the state laws that forbid same-sex couples from marrying each other, so that same-sex partners could marry each other and then seek to adopt the children they raise together through existing adoption law. The marriage equality movement 176 has attempted to solve 30.2 this problem of discrimination against the children of same-sex couples by embracing the second strategy.
177
The problem with the second strategy is that it conflates good parenting with the parents being married, thereby contributing to the stigma against nonmarital parents. This conflation can be seen in the way the Obergefell Court discusses the issue. The Obergefell Court recognizes the harms that flow to the children of unmarried parents-both material and attitudinal. The material harm flows, for example, from the inability of the nonparent to consent to medical treatment or attend parent-teacher conferences. 178 Other harms, however, flow from the stigma of illegitimacy. "Without the recognition, stability, and predictability marriage offers, their children suffer the stigma of knowing their families are somehow lesser."
179 By not allowing same-sex couples to marry, the "marriage laws at issue here thus harm and humiliate the children of same-sex couples."
180
Worried that those sentences have insulted married adults who choose not to have children (or are not able to do so), the Obergefell Court then says: "That is not to say the Marriage traditionalists argue that marriage was intended to deal with the problem of illegitimacy and irresponsible procreation, and, thus, should be restricted to heterosexual couples. Those who favor marriage equality argue that illegitimacy is an injury foisted upon same-sex couples and their families simply because they are ineligible for civil marriage.
Id.
177 Not all members of the LGBT community embrace this strategy:
Scholars and same-sex couples critical of the patriarchal and heteronormative foundations of the institutions of marriage and family have expressed concerns that LGBT claims for access to marriage reify existing structures of inequality rather than challenge them . . .
[and] suggest [that] attaching parental rights to marriage could be a "significant hindrance" to people who choose not to marry or whose relationship configurations do not conform to the dyadic norm. 30.2 right to marry is less meaningful for those who do not or cannot have children."
181 But notice what the Court does not say. It does not say: "That is not to say that the ability to be a good parent is less possible or less likely for those who do not marry." One might conclude that parents who have chosen not to marry will find it all the more difficult to justify their decision now that the Court has recognized the "harm" and "humiliation" to the children of unmarried parents and suggested that the only way to cure that harm is for the parents to marry.
The story of one of the plaintiffs reflects the Obergefell Court's conflation of marriage with good parenting. April DeBoer and Jayne Rowse were an unmarried same-sex couple residing in Hazel Park, Michigan.
182 As single people, DeBoer had adopted one child and Rowse had adopted two. 183 Under Michigan law, they could not jointly adopt those children unless they were married. 184 Similarly situated, unmarried opposite-sex adults would have faced the same problem-they would not have been allowed to jointly adopt the three children.
In their original complaint, DeBoer and Rowse alleged that the state adoption law impermissibly discriminated against unmarried couples. The trial court, however, appeared to conclude that their injury really stemmed from their inability to marry rather than the inability of all unmarried individuals to jointly adopt. 185 The trial court invited the plaintiffs to amend their complaint to allege that the state marriage law was unconstitutional, thereby precluding them from adopting. 186 Their case then proceeded through the courts as a freedom-to-marry case rather than as a right-to-adopt case. After the United States Supreme Court ruled in their favor, they reportedly said: "Now apparently we have to plan a marriage."
187 They did not say: "Now apparently we have to file for an adoption" because their right to adopt is still contingent on their willingness to marry. Hopefully, they genuinely wanted to get married because their right-to-adopt case was transformed into a freedom-to-marry case. Michigan law still only allows a second-parent adoption if a couple is married. Because the plaintiffs began their lawsuit seeking the right to adopt, as an unmarried couple, rather than the freedom to marry, the Obergefell Court could have offered some dicta that their right to be legally recognized as parents should not have been conditioned on their marital status. That language could have advanced marriage equality.
An argument in favor of conditioning adoption on marriage is that parents are more likely to stay together if they are married. In other countries, however, adults manage to stay in long-term relationships to raise children together without formally joining the institution of marriage. 188 In Sweden, for example, couples typically stay in long-term stable relationships and raise children together without being married. "Thus, a child born to unmarried Swedish parents who cohabit-as the overwhelming majority of unmarried parents in Sweden do-may face less risk of family disruption than a child born to the average married couple here in the United States."
189 In other words, couples can choose to stay together to raise children on a long-term basis without state-sponsored inducements to marry. Despite state-sponsored financial inducements to marry, which will be discussed in Part III.B, the United States has the highest divorce rate in the world. 190 An exclusive emphasis on marriage as a way to get couples to stay together does not seem to have worked in the United States; expanding the kinds of couples who receive support when they choose to raise children together may be a better state policy to promote our interest in the well-being of children irrespective of the marital status of their parents.
188 Another argument in favor of marriage is that marital couples are more likely to bear children. In societies with low fertility rates, policy makers often express concern that low rates of marriage correlate with low rates of childbearing. 189 See raLph riChard bankS, iS marriaGe for WhiTe peopLe? 24 (2011). If we want to improve the well being of children, it might make sense to consider what state policies facilitate child-birth and the well-being of children, such as paid parental leave, good health care benefits, and well-paid work with flexible hours, rather than conflate marriage with the well-being of children. See Dau-Schmidt & Brun, supra note 150. The scope of policies that would benefit children raised by families is beyond the scope of this Article but it is simplistic to only emphasize higher rates of marriage as a way to benefit children. 30.2
B. Financial Benefits from Marriage
Another important aspect of marriage equality is the equal financial treatment of marital couples compared with nonmarital couples. The Obergefell decision does not further this aspect of marriage equality, 191 even though the Court expressed the view that people marry for "expression, intimacy and spirituality" 192 rather than financial benefits. If the Court really wanted to encourage people to marry out of love, rather than for the financial benefits, then it could have suggested that we make the state justify the myriad of financial benefits that are accorded exclusively to married couples.
The tax benefits of marriage are especially strong for those couples that reflect a traditional marriage by having one high-income and one low-income partner. For example, if one partner earns $90,000 and one partner earns $25,000 per year, the married couple would have a tax savings of $1,256.50 as compared to what they would have paid individually in taxes if not married.
193 By contrast, there may be an income-tax marriage penalty if they each earn about the same amount of money, and jointly earn more than $169, 150. 194 This aspect of the so-called "marriage penalty" is actually a marriage equality penalty for high-income taxpayers.
The benefits of marriage are important when it is time to retire, especially if the couple has experienced a traditional marriage. When claiming Social Security benefits, the spouse with lower lifetime earnings can claim benefits based on the other spouse's earnings record. If the higher-earning spouse is the first to die, the lower-earning spouse can receive the higher-earning spouse's benefit as a survivor benefit.
195 Further, when a surviving spouse inherits an IRA, she or he can delay drawing down the account until she or reaches the 30.2 Marriage equality proponents have often supported, rather than sought to undermine, this aspect of marriage inequality by encouraging more couples to be able to enter the institution of marriage without first asking why those benefits are limited to married couples in the first place.
202 With the availability of marriage to a larger segment of society, entities that currently allow unmarried couples to seek benefits may decide to end those programs, 203 thereby exacerbating marital discrimination. Same-sex couples, who previously could not choose to marry but were nonetheless able to obtain domestic partnership benefits, will have to decide if they can afford not to marry. 204 Opposite-sex couples, who had made a conscious choice not to marry, will now have to confront whether they can continue to afford that decision. These financial inducements may increase the marriage rate-but for what benefit? Although the marriage rate in the United States has been declining, it is still among the highest in the western world. An argument in favor of the state's favorable treatment of marital couples is that people who marry report higher levels of happiness or satisfaction than people who are unmarried. 206 This argument has many flaws. First, it fails to take into account how marriage rates correlate with socio-economic status. Although it is not clear that what we call "happiness" increases with socio-economic status, studies indicate that "global evaluations of life" do tend to rise as people have access to more economic resources. 207 Poor people, who are disproportionately less likely to marry, 208 report higher levels of "sadness" but it is hard to say that that is because they are unmarried or simply because they are poor. 209 Second, this argument fails to consider whether that correlation would continue to be true if, due to societal or legal changes, even more people got married and possibly rushed into marriage before knowing each other well. Factors associated with a higher risk of divorce include marrying at a young age, possessing less education, and having less income. 210 These factors are interconnected-people who marry at a younger age are less likely to have finished their education and less likely to have started to earn a decent income than those who get married later in life. To the extent that government incentivizes people to marry for economic reasons, it is incentivizing them to marry at a younger age before they have the kind of economic stability that is likely to help sustain their marriage. 30.2
The Obergefell opinion extends the financial benefits of marriage to same-sex couples without asking whether those myriad of benefits to marital couples really benefit this institution which the Court holds on a pedestal. The Obergefell Court was sensitive to the outcast status of gay men and lesbians in our society. 216 In tipping the scales heavily in the favor of state-sanctioned marriage by according huge financial benefits to middleclass couples, the state may be contributing to the outcast status of another group in our society-those who do not choose to marry.
CONCLUSION
In Loving, the Supreme Court recognized that the state may not infringe the freedom to choose to marry. 217 In that case, Mildred Jeter Loving and Richard Perry Loving were able to marry in D.C., but they could not return to Virginia to consummate that marriage without facing a prison sentence. 218 By exposing them to criminal sanctions, the state clearly "infringed" their freedom to marry. The question raised by that case is: "How much action is required by the state to constitute an infringement?" Now that same-sex couples can marry, what penalties will be imposed upon them (and other couples) if they seek to choose not to get married? James Obergefell would not be able to be named as the surviving spouse on his partner John Arthur's death certificate. 219 Edie Windsor would face a hefty estate tax bill when her partner Thea Spyer died. 220 April DeBoer and Jayne Rowse would face the possibility of each of their children becoming orphans upon the death of one of them, rather than being raised by the other partner. 221 Army Reserve Sergeant First Class Ijpe DeKoe would face the risk that, if he died in combat, his partner Thomas Kostura would not receive state government financial support. 222 The Obergefell Court said that criminal sanctions are not necessary in order to infringe liberty. "Outlaw to outcast may be a step forward, but it does not achieve the full promise of liberty." 223 The Loving decision protected the marital 30.2 couple from facing criminal sanctions for expressing their love through marriage, but the liberty to marry clearly means more than being free from criminal sanctions.
The Obergefell decision furthers marriage equality and the freedom to marry by allowing same-sex couples greater access to the state-sponsored dignity of marriage. State and federal governments, however, undermine the freedom to choose to marry by attaching so many material benefits to the decision to marry. One hopes that Edith Windsor and Thea Spyer went to Canada to be married out of a desire to express their love and commitment to each other-"the hope of companionship and understanding and assurance that while both still live there will be someone to care for the other." 224 There is no reason to believe that they married in order to help Windsor later escape a hefty estate tax bill. 225 We will truly have the freedom to marry when people choose marriage out of love rather than as a way to attain state-sanctioned material gain.
Although it is difficult to prove that less state pressure to marry will cause people to marry more frequently for reasons such as love and commitment, rather than instrumental reasons, a recent sociological survey of couples in New Zealand offers some modest hope.
226
Professors Maureen Baker and Vivienne Elizabeth report that, in New Zealand, where marriage has lost most of its legal value, couples have found that they can use a wedding ceremony to "reflect personal values and lifestyles" 227 although, in some instances, they choose to maintain some traditionally gendered aspects of the wedding ceremony. State neutrality towards marriage has not entirely caused the traditional vestiges of gender norms . Other scholars will, hopefully, do further work on marriage policies around the world to see what policies are likely to lead to both marriage equality and the freedom to marry. In trying to review this literature, I often found the authors started from the premise that government should try to foster as many marriages as possible. That premise often made the sociological analysis of limited benefit to my thesis. For example, after providing data on marriage and various social conditions, the authors say: "Some financial or non financial benefits should be provided for stimulating marriages, reducing the number of divorces and also the female participation on the labor market." Christina Boboc et al., Quantitative Analysis of the Socio-Demographic Impact of Family Benefits, 5Th inT'L ConferenCe on appLied STaTiSTiCS, bUChareST (2010) at 6. Yet, the authors make that claim without any critical examination of the benefits of marriage to women. Their only concern seems to be an increase in the birthrate.
within marriage to vanish. It has, however, facilitated couples in finding more space to express their individual values within marriage. Baker and Elizabeth also report that many opposite-sex couples choose to enter civil unions, and not marriages, out of concern for the "religious connotations or gendered traditions" of marriage. 228 Because marriage has no legal value, couples are able to make long-term commitments as part of a civil union without legal penalty. The absence of marriage having legal value facilitates the choice to marry and fosters individual expression within the institution of marriage. Now that the Supreme Court has opened up the state-sanctioned institution of marriage to same-sex couples, we should ask ourselves how we can best ensure that couples enter that institution to attain "the hope of companionship and understanding."
229 Everyone benefits when individuals enter the institution of marriage solely as an expression of mutual love and long-term commitment rather than out of a desire to attain instrumental gain from the government. Individuals will only experience true marriage equality when the freedom to marry includes the freedom not to marry. "I don't" should become as well respected as "I do."
